Re Bethell was a judgement of the Chancery Division in London, decided in February 1888. The case considered the validity of the marriage between an English aristocrat and a Rolong woman concluded in terms of Rolong customary law. The judgement was enormously infl uential as the catalyst case that secured the "legal defi nition of marriage" as "the voluntary union for life of one man and one woman, to the exclusion of all others". The article looks in detail at the historical context of the Bethell case and argues that the ruling was infl uenced by a desire to protect * Associate Professor, Faculty of Law, University of Cape Town.
Introduction
In February 1888, the Chancery Division in London gave judgement in Bethell, re; Bethell v Hildyard (hereaft er Bethell). 1 At its core, this was a narrow dispute concerning an inheritance: who should inherit the considerable fortune bequeathed to the late Christopher Bethell -his daughter or his brother? Th e court chose the brother. However, the Bethell case is not remembered for the inheritance ruling. Th e case became jurisprudentially infl uential for its subsidiary reasoning. Th is relied on assessment of the validity of Christopher Bethell's marriage, concluded in terms of Rolong customary law. Bethell had married only one wife, a Rolong woman, born Tepo Baobile. 2 Th e court classifi ed the marriage as "polygamous" and thus invalid under English law. Here the court relied on the 1866 decision of Hyde v Hyde and Woodmansee, which had defi ned marriage as "the voluntary union for life of one man and one woman, to the exclusion of all others". 3 Th e Hyde defi nition of marriage was ignored until Bethell came before the Chancery Division (Hyde had never been cited in the twenty-two years since the ruling). 4 Bethell had important jurisprudential impact as the "catalyst case" that enabled the (now) more famous Hyde case to exert a powerful precedent for the invalidity of potentially polygamous marriages. It was Bethell's endorsement of the Hyde judgement that gave Hyde the power to defi ne "marriage" for more than a century. 5 Indeed, the Hyde wording is still used today in contemporary family law textbooks. 6 Th e Bethell case was also instrumental in the development of confl ict of laws jurisprudence. Oppong has argued that "like many aspects of colonial law, private international law was politically employed to serve a colonial end". 7 By the late nineteenth century, confl ict of laws doctrine was confronted by an increasing number of matters that arose in the expanding British Empire. Bethell must be understood within the context of its time. Th is was not just a question of inheritance. Th is was a question of whether Rolong law should be recognised in an English court -could the Rolong join the community of nations that contributed to the growing body of private international law rules? Dicey used Bethell to illustrate the principle that the courts of civilised nations would not recognise or give eff ect to laws emanating from "noncivilised" peoples. 8 Th is distinction between "civilised" and "barbarous" 9 or between "us" and "them" was also fundamental in the development of public international law jurisprudence, particularly its willingness to recognise certain kinds of polities as potential participants in the global community of nations while denying such recognition to others. 10 Bethell can be understood as one of the many building blocks that contributed to the formation and consolidation of what would become the British Empire. As Nasson has observed, the British Empire was not created according to a master plan -British authorities did not know in advance how an empire should (or could) be formed, managed and ruled. Instead, Britain's vast Empire was "a peculiarly mangled creation, seemingly pieced together almost accidentally". 11 In retrospect, it is clear that law was an important constitutive element for successful Empire. 12 Law was used to identify and legitimate colonial authority. 13 Law created boundaries, both political and cultural. 14 In retrospect, it seems unsurprising that a British court would refuse to recognise Bethell's Rolong marriage. However, this outcome was not certain or foreseen by the participants in the matter. With the benefi t of hindsight, we know that the apparent "sovereignty" of role-players, such as Rolong Chief Montshiwa, was merely a vaguely defi ned "quasi sovereignty" that would always be subordinate to colonial authority. 15 But this, too, was unknown at the time of the Bethell events. Britain's hegemony was not preordained or inevitable. It was still uncertain how the British Empire would look. Th e particular contours of British imperial power were created through a series of disparate events, 16 of which the Bethell case was one. 7 Oppong 2007 : 695. 8 Dicey 1896 Th e wording used in Bethell (n 1) at 232. 10 For discussion of this history, see, for example, Anghie 2005; Koskenniemi 2002; and Gong 1984. 11 Nasson 2006: 14. 12 See, generally, the argument advanced by Benton 2002. 13 Idem at 2. 14 Ibid. 15 Anghie 2005: 100-107. Benton 2008 uses the term "quasi-sovereignty". 16 Benton 2002: 9. Th is article examines the Bethell case through a detailed discussion of its facts and its historical context, and argues that the decision was a response to Bethell's unique circumstances at a particular moment in Britain's domestic and imperial history.
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The case
Bethell concerned the will of William Froggatt Bethell, who had died in 1879. William Bethell had been a wealthy man. He had owned signifi cant property holdings in Yorkshire and in Lancashire. He was able to provide generously for each of his ten children. 17 Bethell concerned the bequest in favour of Christopher Bethell: two substantial Yorkshire estates at Burnhill and Hallatreeholmein. 18 Initially, William had bequeathed the estates to Christopher outright, but he revoked the bequest through codicil in March 1878. 19 In terms of the amended bequest, the estates would be held in trust, and the rent raised from the lands would be paid to Christopher during his lifetime. Should Christopher die leaving any child or children surviving him, the trustees had to sell the property and distribute the funds thus raised among Christopher's children. Should Christopher die without leaving any child surviving him, the estates were bequeathed to William Bethell (the eldest son). 20 Christopher died in July 1884. His only child, Grace, was born ten days aft er his death. 21 Th e plaintiff in the Bethell case was the testator's eldest son, William Bethell. He claimed the estates at Burnhill and Hallatreeholmein on the grounds that Christopher was not survived by any child who could inherit in terms of the will. William argued that Christopher's child was illegitimate under English law and therefore excluded from the inheritance.
3
The marriage ruling bench: "Th e question is whether the relationship as described by the chief of the tribe is a marriage at all. " 24 In the end, the court ruled that the relationship between Christopher and Tepo could not be recognised as a "marriage" in terms of English law. Christopher Bethell had had only one wife. However, it seemed that the Rolong practised polygamy -men were permitted to have more than one wife. Th e court thus ruled that Christopher's marriage was polygamous in its essence. Th is classifi cation of a de facto monogamous marriage as "polygamous" followed the ruling in Hyde v Hyde and Woodmansee: 25 Mr Hyde had concluded a Mormon marriage in Utah. Th e court noted that the Mormons practised polygamy, and Mr Hyde's marriage had therefore been deemed "polygamous" even though he had had only one wife. In Hyde, the court had ruled that in England, and indeed "throughout Christendom", a marriage was the union for life of one man and one woman. 26 Any marriage that had the inherent potential to become something diff erent (in casu, through marrying a second wife) was a fundamentally diff erent form of union -crucially, it was not a "marriage" as defi ned and recognised by English law. Bethell followed Hyde in ruling that a potentially polygamous marriage was not a marriage at all -even if, in reality, there was only one wife.
Th e Hyde and Bethell precedents were followed in several parts of the British Empire. In South Africa, for example, all Muslim marriages were deemed invalid on the ground that they were inherently polygamous. 27 In the 1913 case of In re Kulsum Bibi, 28 the Natal Provincial Division referred to both Hyde and "the well-known case of Bethell" in reaching the conclusion that a potentially polygamous Muslim marriage would not be recognised even where the husband had only one wife. 29 Th e court referred to several other South African judgements that had relied on Bethell to reach similar conclusions in the context of both customary and Muslim marriages. 30 Th e Appellate Division reached the same conclusion in the 1917 case of Seedat's Executors v The Master (Natal). 31 Th e court relied on cases that had themselves relied on Bethell or Hyde when ruling that marriage is the union for life of one man and one woman, and that potentially polygamous marriages were invalid. 32 Division endorsement of the Hyde and Bethell approach has been cited in numerous South African judgements, including the 2018 challenge to the non-recognition of Muslim marriages in Women's Legal Centre Trust v President of the Republic of South Africa. 33 However, the Hyde interpretation of polygamy was not adopted everywhere. Some jurisdictions in the United States and Canada treated de facto monogamous unions as monogamous marriages, even if concluded in terms of a legal system that recognised polygamy. In Wall v Williamson, 34 for example, the Alabama court had recognised a Choctaw marriage between a white man and a Choctaw woman. Th e marriage had been concluded in Choctaw country according to Choctaw custom, which allowed for polygamy. Th e court recognised the marriage on the grounds that it was valid in terms of the lex loci celebrationis. 35 Th e court cited the English case of Warrender v Warrender 36 (which had refused to recognise a polygamous marriage), but distinguished the Choctaw case from Warrender on the grounds that the Choctaw marriage was monogamous in practice. 37 In Morgan v M'Ghee, 38 the Tennessee court reached a similar conclusion about a Cherokee marriage between a white man and a Cherokee woman, which was monogamous in practice. In the Canadian case of Connolly v Woolrich, 39 the court recognised a de facto monogamous marriage between a white man and a Cree woman that had been concluded according to Cree custom (which provided for polygamy).
In some jurisdictions, the courts distinguished between a fi rst marriage and subsequent additional marriages. In 1863, the Natal Supreme Court recognised a fi rst marriage between an Englishman and a Zulu woman concluded in terms of Zulu customary law, and deemed this marriage to be in community of property. 40 In some jurisdictions, additional marriages were deemed as bigamy if they purported to be legal marriages. 41 Th e alternative was to view the fi rst marriage as the only legal marriage and to view additional wives as "concubines" of some kind. It seemed that the English courts could recognise a fi rst marriage as a valid marriage where the legal system concerned recognised subsequent partners as legal concubines. 42 years aft er the Bethell case, in Brinkley v Attorney General, 43 the Chancery itself recognised a Japanese marriage. Th ere was only one wife, but at that time, Japanese law recognised subsequent partners as legal concubines. 44 Th ese approaches were available to the Bethell court. Tepo was the only wife, and the marriage was monogamous in practice. Stirling J could have recognised the marriage as a de facto monogamous marriage based on evidence presented that Christopher had never intended to take a second wife, and that both Christopher and Tepo were Protestants (rather than Mormons). 45 Furthermore, Chief Montshiwa had provided evidence that in terms of Rolong law, the fi rst wife was the "great wife" who had a diff erent and superior status from any other subsequent wives. Indeed, some of the witnesses described the subsequent wives as "concubines". 46 Th is made Rolong custom materially diff erent from Mormon practice, where all wives had equal status. Judge Stirling could have ruled that Tepo was Christopher's only "great wife" and that a fi rst Rolong marriage would have legal consequences, even if subsequent marriages would not be recognised.
Th e ruling on the invalidity of the marriage was a possible conclusion -based on Hyde -but not an inevitable one, because the Bethell facts were distinguishable. In any event, the Chancery Division was not strictly bound by the Hyde precedent, because Hyde was decided in the new Court for Divorce and Matrimonial Causes, and this was not a superior court to the Chancery.
However, if we consider the marriage in the context of the Bethell family and the specifi c colonial context, we can understand why the court was inclined to rule against the validity of the marriage.
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The context of the case 4 class "accepted, implicitly and absolutely, an unequal and hierarchical society, in which their place was undisputedly at the top". 48 Th is elite owned most of the land in England. 49 Th ey comprised the majority of members of Parliament, 50 the judiciary, 51 the magistracy 52 and the military offi cer ranks. 53 Th e group exercised enormous power, both formal and informal. Membership of this elite depended primarily upon landownership and pedigree. 54 Th e Bethell family of Rise Hall and Watton Abbey had a long Yorkshire pedigree dating back to the sixteenth century. Bethells had occupied the property at Rise since 1570. 55 Sir Hugh Bethell, the fi rst Bethell to occupy the property, was knighted by Queen Elizabeth I. 56 Over the centuries, the Bethells of Rise Hall had been the magistrates, 57 members of Parliament, 58 members of the Crown Court at York, 59 and had held the offi ce of Sherriff of Yorkshire. 60 Th e Bethells were one of the leading landholders in Yorkshire, with 13 400 acres in East Riding alone. 61 Th ere were only 200 landowners of 13 400 acres or more in all of England at that time, 62 and the Bethells belonged to this elite group. Most of the great English landowners were members of the peerage, 63 and William Bethell might have wondered why he was consistently overlooked when new peers were created every year. 64 Membership of the elite also required compliance with the codes of conduct for members of this class. 65 It was essential to preserve family honour and reputation. 66 It was essential to follow a path that would benefi t the family, for example by following an honourable career in politics, law or the military, or by concluding an advantageous marriage with another ruling class family. 67 Most members of the Bethell family performed the roles expected of the English landed gentry. Christopher Bethell's eldest brother, William, was groomed as heir to the family seat at Rise Hall. William was educated at Eton and Oxford. 68 He married a suitable partner, Elizabeth, youngest daughter of Henry, the eighth Baron Middleton. 69 Christopher's younger brothers, George and Alfred, became offi cers in the British armed forces, and served as members of Parliament. 70 But Christopher was diff erent, even as a child. In a letter, his uncle, Edmund Beckett (fi rst Baron Grimthorpe), reported that rheumatic fever had spoilt Christopher's early education, "and consequently much of his life". 71 He wrote that Christopher might have had a successful career at the Bar or as an engineer, "but he had an early taste for roving and could not and would not take to literature, either at Cambridge or in London: and so his father let him go to South Africa, where he became a new man, as we have heard from several of his friends, and gradually, very useful to the Government". 72 Beckett's letter hints at some of the ways in which Christopher had been a diffi cult member of the Bethell-Beckett clan. In March 1878, Christopher himself reported that he had been "bundled off to the Cape for a year on the shortest notice by an infuriated parent". 73 Th e same month, Christopher's father, William, amended his will, revoking the land-bequests previously made in favour of Christopher, and directing that the estates instead be held in trust. 74 It appears that young Christopher (then twenty-one years of age) had a taste for gambling, and had already accrued considerable debt that he was unable to pay. 75 Th e gambling debt was a threat to the family honour, exacerbated by vague rumours that Christopher had been expelled from a London club for cheating at cards. 76 Christopher was delivered into the care of a kinsman, 77 Colonel Charles Warren (later, General Sir Charles Warren, "a famous fi ghting general"). 78 92 However, Britain's willingness to off er military assistance to Chief Montshiwa lessened considerably following a change in British colonial policy. Aft er Gladstone's Liberals took offi ce in 1880, British policy became decidedly non-interventionist. 93 In 1880, the British withdrew offi cial military support to Montshiwa. 94 Bethell, however, decided to stay at Sechuba, and he entered into Chief Montshiwa's service. Bethell's decision to remain in Montshiwa's service in defi ance of offi cial policy was controversial in Whitehall. South African colonial offi cials, including the British High Commissioner, Sir Hercules Robinson, were also dismayed by Bethell's activities, which included active military service leading out Montshiwa's legions against the Boers. 95 Certainly, Bethell was involved in the illegal purchase of arms for Montshiwa's army. 96 Th ese matters were discussed in the British House of Commons, 97 and reported in the British press. 98 It was clear that the authorities did not always approve of Mr Bethell. 99 During Davenport & Saunders 2000: 208-209. tried to maintain cordial relations with the South African Republic thereaft er. Th ey were annoyed when Bethell antagonised the Boers through his correspondence with the Volksraad in Pretoria. 101 Some of Bethell's complaints to Pretoria (and Cape Town and London) were specifi cally about the Boers who had established a new state, called Goshen, near Mahikeng in the heart of Montshiwa's territory. 102 Goshen was one of two renegade Boer Republics. Th e other new "Boer state" was called Stellaland (with its town Vryburg) and was in the heart of Tlhaping territory as recognised by the Keate document. 103 In February 1884, as the Goshen and Stellaland Boers became increasingly diffi cult to control, the British government agreed to intervene in southern Bechuanaland. Reverend John Mackenzie of the London Missionary Society was appointed as Deputy Commissioner to Bechuanaland. 104 point, the Boers shot Bethell, and aft er he was dead, they crowed "Now, Bethell, come and fi ght us!" 107 It was a version of this story that fi rst appeared in the newspapers in late 1884 as the news reached England. Christopher Bethell's "savage murder by the Boers" was reported widely for several months. 108 Th e Bethell and Beckett families took steps to ensure that the matter received considerable positive publicity. Christopher's brothers, George and Alfred, wrote letters to the newspapers, 109 as did Christopher's uncle, Edmund Beckett, 110 and his kinsman, Charles Warren. 111 Christopher's uncles in the House of Commons spoke of the death in the House. 112 Th e Bethell and Beckett families were concerned about family reputation. Th ose who knew Christopher's history in Bechuanaland had previously described him as hot-headed, impulsive and irresponsible. It was not always clear whether Christopher's actions had offi cial sanction or approval. It was sometimes doubtful whether Christopher's loyalty lay with British interests -Christopher acted on behalf of the Tshidi Rolong, regardless of whether Britain approved or not. 113 Th e family wanted to ensure that Christopher emerged as an honourable British loyalist who had died a hero. In the end, it became clear that Bethell's death could be understood as the murder of a British offi cer who died in service of his country. A full military funeral was arranged in Bethell's honour. 114 Bethell as the loyal English patriot became the dominant narrative in Parliament and in the press. Family honour was secured. Family honour would be threatened three years later, however, when the Bethell case reached the Chancery and Christopher's Rolong marriage became the news of the day.
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The court's approach to the evidence When the Chancery court examined Christopher Bethell's Rolong marriage, the court was already familiar with some of Christopher's history. It knew that Christopher was a member of a prominent Yorkshire family who had been sent to South Africa in disgrace (Stirling J himself had given judgement on the gambling debt in January 1887). 115 Th e court would also have been aware of the ongoing press coverage of Christopher's death. Th e Bethell family had ensured that the family name emerged with its reputation enhanced: Christopher had died a hero, an English offi cer and gentleman, defending the interests of important British allies from the unscrupulous dealings of Boer renegades. Despite the ongoing investigations into Christopher's death in Bechuanaland and the extensive publicity that followed, it seems that Christopher's marriage remained hidden. Th e news of the marriage now made a sensational story: "Th e romantic marriage of the late Mr C Bethell"; 116 "A romance in real life -the late Commander Bethell and his African bride"; 117 "Th e extraordinary marriage romance"; 118 "Romantic marriage story"; 119 "Bethell marriage romance"; 120 "Commander Bethell's marriage with an African girl -a romance of the law courts". 121 Th e newspapers reminded readers that Bethell had made headlines three years earlier when he had died an honourable British offi cer savagely murdered by renegade Boers. 122 Press coverage was not unsympathetic to Christopher and his bride, but the press also expressed grave doubts about whether Christopher's widow and daughter could take up their places as members of the English gentry. Th e Standard remarked that many readers might be sympathetic to Tepo and her child, but in practice, the marriage would have ramifi cations that would not be evident to readers with no personal acquaintance with tribal Africans: "A sensible man who has travelled -with his eyes open -among [tribal peoples] cannot regard the prospects of that child without dismay. Granting that Teepoo, or Mrs Bethell, be as good a woman as they make them among the Barolongs, " she would never be suitable for membership of the Yorkshire gentry: Tepo was "too old to be civilised -to be taught those ways of thinking which should be instilled into a girl entitled to considerable property in Yorkshire". 123 Th e Bethell family were concerned about the family's standing and reputation. Th ese might be threatened if Christopher's widow or daughter had legal claims to membership of the family. William Bethell held extensive estates in Yorkshire and elsewhere, and the potential loss of the Burnhill and Hallatreeholmein estates would not have been signifi cant. Indeed, William Bethell's counsel made it clear that the suit was "not a money matter" -it was about protecting the family. Generous fi nancial provision would be made for the infant child. 124 William's objective was to ensure that neither the daughter Grace, nor the wife Tepo had any claim to legal recognition as members of the Bethell family. Th e family required a ruling that the Rolong marriage was not really a marriage and could not be recognised in England.
Th e court arranged for evidence to be collected from Bechuanaland so as to understand the precise circumstances of the marriage. 125 Close examination of the original depositions reveals the concerns of those who were asking the questions. It also reveals that the court was somewhat selective in the evidence chosen for incorporation into the judgement. Th is selectivity sheds some light on the court's interpretation of the evidence.
Witnesses were asked whether Christopher and Tepo had an exclusive relationship and whether Christopher was likely to take additional wives. Th e court did not rely on this evidence in its judgement. Th e court chose to quote from the deposition taken from John Wright (clerk to the Resident Magistrate at Mahikeng), who reported that Bethell had not told him he was married, but had referred to Tepo as "that girl of mine". 126 However, the court did not consider the evidence of Edgar Rowland (storekeeper at Mahikeng), who reported that Bethell was married to Tepo. Asked if Bethell intended to take any additional wives, Rowland replied "No. Certainly not". 127 A local trader, Alfred Marsden, agreed with Rowland's evidence. 128 In fact, it would not have been unusual for the marriage to have remained monogamous. Polygamy rates had probably never been high among the Rolong, 129 and polygamy rates fell even further with the spread of Christianity. 130 Comaroff & Comaroff 1991: 262. had been baptised and attended services regularly. Th e Christian converts included prominent members of the Tshidi Rolong clan, including Chief Montshiwa's halfbrother, Isaac Molema, and his nephew, Israel. 132 It seems that Christopher's wife and her parents were Christians. Montshiwa reported that plans had been made for the baptism of Christopher's infant daughter, Grace. 133 Th e various depositions suggest rather strongly that the marriage of Christopher and Tepo was intended to remain monogamous.
Christopher's refusal to marry in a church was material to the court's decision. He had the option of concluding a marriage that would be legally recognised in England. According to Montshiwa's deposition, Christopher had deliberately chosen to reject a church wedding and had chosen the Rolong marriage customs instead. Th e core evidence in this regard was the conversation below recorded in the chief 's deposition and quoted (in part) in the judgement. When Bethell informed the chief that he wished to marry: I said to him 'You know we Barolong have a diff erent custom to other tribes. Th e custom is that during courtship and aft er marriage, the man when he kills an ox sends the head to the girl's mother, so if you do this mother will know your intentions are honourable. ' Bethell said: 'Well I want to marry a Barolong and I will do so according to Barolong custom. I also am a Barolong. ' I said: 'Will you not marry her in Church?' He said: 'No. I am a Barolong. Did you marry your wives in church? Did you not also marry in the custom I am about to do?' 134 It is interesting to note that this part of the deposed evidence was changed slightly in the reported judgement. Th e original (as quoted above) creates an impression that Bethell was saying that he wished to marry according to Rolong custom because "I also am a Barolong". Th is causal relationship is lost in the reported case, which quotes the evidence as: "Well, I want to marry a Baralong, and I will do so according to Baralong custom"; also "I am a Baralong". 135 Montshiwa agreed to the marriage and Bethell duly slaughtered an ox and sent the head to his proposed bride's mother. Montshiwa then approached the mother and said: "Give your daughter to Bethell. You see he really means it. See he has sent you the head. " Th e mother agreed to the marriage, and according to the chief, Bethell then "married her exactly in accordance with our customs. Th ere is no other ceremony except taking the girl". 136 Th e court's interpretation of Christopher's refusal to conclude a church wedding was that Christopher had not intended his marriage to Tepo to have legal consequences in England, that Christopher had not viewed his union with Tepo as a "real marriage", but merely as a legally inconsequential "marriage in the Rolong sense". Th e Bethell family supported this interpretation. Th e family presented evidence that Christopher had never informed them of the marriage, 137 thus suggesting that he did not really consider Tepo as his "wife" as understood in English law.
Historians have remarked on how the creation of the British Empire provided sexual opportunity and freedom to young Englishmen. 138 Once away in the colonies, they were released from the strictures and expectations of English society at home. Th ere were plenty of women who, according to stereotype, were sexually adventurous, and would welcome the attentions of an Englishman. 139 Oft en, the colonial authorities condoned sexual liaisons between European colonists and local women. Indeed, they had encouraged such relationships in the early phases of Empire. 140 It was not uncommon for British colonial offi cials to cohabit with local concubines. 141 Sometimes, there would even be a marriage of sorts according to local custom. 142 Usually, the men returned to Britain having merely abandoned the women involved, although in some cases the men made fi nancial provision for the women and any children whom they had fathered. 143 Christopher Bethell's relationship with Tepo might have been of this nature. Of course this interpretation might also threaten family reputation. It suggested that Christopher had taken advantage of Tepo, that he had been insincere and uncommitted, and that he had misled her when he married her. Counsel for the defence argued that it would be disrespectful to Christopher's memory to suggest that he was a man of so little honour that he would pretend to Tepo that he was taking her as a wife, while intending to abandon her and returning to England. 144 However, the Bethell family must have decided that this interpretation of the relationship was preferable to the alternative prospect of incorporating Christopher's Rolong widow and daughter into the Bethell family.
From the family's perspective, another threat to family honour was Christopher's statement "I also am a Barolong". In order to maintain their position as a leading Yorkshire family, it was essential that Christopher be regarded as a patriotic Englishman who remained so throughout his time in Bechuanaland. Family reputation might be tarnished if Christopher had become more Rolong than English.
137 Bethell (n 1) at 233. 138 See, for example, Hyam 1990 : 88. 139 Ibid. 140 Ghosh 2006 : 1. 141 Idem at 29. 142 Hyam 1990 Bethell (n 1) at 228. Th e family had taken signifi cant steps to ensure that Christopher would be remembered as a loyal British patriot who died protecting British interests, rather than in advancing the Rolong cause. However, one interpretation of Christopher's history in Bechuanaland was that Christopher had abandoned his English identity altogether, much like the notorious "White Zulu Chief ", John Dunn. Dunn had lived in Zululand for many years and considered himself an important member of the Zulu tribe. He had forty-seven wives whom he had married under Zulu customary law. 145 Colonial offi cials oft en tolerated Europeans who had become fully incorporated into the local community. 146 Th ey were no longer representative of Britain or her interests, and could merely be classifi ed and dealt with as any other member of the "native community". John Dunn had, in fact, received offi cial recognition as a Zulu chief by both English and Zulu authorities. 147 From the Bethell family's perspective, it was essential that the litigation did not conclude that Christopher had become incorporated into the Rolong community in the same way as John Dunn had become Zulu.
Did Bethell's conduct suggest that he had abandoned his English identity? Bethell had used the words "I am a Barolong" and his behaviour was consistent with a sincere commitment to the Rolong people and their way of life. Yet he had been an English offi cer when he died, and thus, unlike John Dunn, he had not abandoned his colonial heritage entirely. Furthermore, Bethell was unlike John Dunn in another way: Bethell was from the English landed gentry and had much to lose by abandoning England; Dunn was from a settler family who had abandoned their British connections generations ago. 148 Indeed, Bethell's aristocratic roots would also have been a factor in the court's reasoning. While so-called "low life" 149 Europeans might be permitted to consort with local women, imperial authorities disapproved of such conduct in the case of the ruling elite. Th e "maintenance of a proper distance" between the rulers and the local populace "seemed not only socially appropriate but politically necessary" 150 and a marriage between an English aristocrat and a Rolong woman was greatly threatening to these boundaries. It undermined the "authority of the ruling elite and the prestige of the ruling race". 151 Th e court was able to resolve the various dilemmas by relying on the Hyde precedent. Christopher's Rolong marriage could not be recognised as a marriage in terms of the Hyde defi nition. Th is defi nition was adopted for the specifi c purpose 145 Hurwitz 1947 : 61. 146 Rukavina 1951 : 18. 147 HJ Dunn v Rex (1907 ) 28 NLR 56 at 61. 148 Ballard 1980 Hurwitz 1947 : 59. 149 Ballhatchet 1980 of excluding certain types of relationships from the ambit of the legal marriage. If Christopher and Tepo's relationship was thus excluded, this would have the inevitable consequence that Tepo herself (and the infant Grace) were excluded from the Bethell family. When adopting this approach, the court could ignore the implications of Christopher's statement "I also am a Barolong". Th e statement became irrelevant to the court's reasoning.
Adoption of the Hyde defi nition of marriage as "the voluntary union for life of one man and one woman, to the exclusion of all others" 152 was deliberately exclusionary. Th e court was not merely describing the legal institution of marriage -it was consciously drawing a clear boundary in order to exclude a potentially threatening relationship from legitimation and endorsement. Th e Bethell case can be understood as one of the many encounters between the colonial power and the colonised that was concerned with drawing clear boundaries between ruler and subaltern, and shaping the legitimacy and hegemony of the ruler's laws. Th e ruling also emphasised the boundary between Bethell and the Rolong: Bethell remained part of his English family and part of the English ruling elite.
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Impact on confl ict of laws jurisprudence In Bartholomew's view, the law-making capacity and sovereignty of the Rolong of Bechuanaland was less certain at the time of the Bethell wedding (in October 1883). 159 In practice, it was cases like Bethell that undermined recognition of the law-making capacity and sovereignty of African polities that had retained political independence. At the time of the Bethell marriage, Chief Montshiwa and the Tshidi Rolong were desperately trying to maintain their independence as a sovereign polity -a fact that would have been known to the Bethell court, because Christopher Bethell had died in furtherance of this objective. Th e Bechuanaland question had been discussed in Parliament on many occasions, and was oft en reported in the British press. 160 At the time of the Bethell events, Chief Montshiwa of the Boratshidi Barolong identifi ed as the sovereign leader of this group. 161 As he put it: "I am Chief of my own people in my own country. My territory is on the Molopo River. " 162 Th e British had recognised Montshiwa as an "independent chief " when drawing up the Keate Award in 1871. In terms of the Pretoria Convention of August 1881, the new Transvaal State was obliged to remain within its borders and Boers were not to encroach upon territory outside of the Transvaal boundaries recognised in that document. 163 In correspondence with Montshiwa in February 1883, the British authorities confi rmed that they continued to recognise his independence as set out in the Pretoria Convention. 164 It appears that the Chancery Division was prepared to acknowledge Chief Montshiwa as an independent sovereign within his territory. Th e court arranged to have evidenced deposed from the chief on Rolong law and custom. Potentially, the court could have used this evidence to support a conclusion that the usual lex loci celebrationis rule would apply.
Th e court's use of the available evidence illustrates how the court's deliberations drew a boundary between the "civilised" and what the court described as "barbarous or semi-barbarous". 165 between the Rolong and the English. It was obvious that marriage rituals, such as slaughtering an ox, presenting its head to the bride's family and ploughing the motherin-law's garden, were very diff erent from an English wedding, with a white satin bridal gown, nine bridesmaids and expensive wedding presents (as in Christopher's brother Alfred's wedding celebrated shortly before the Bethell hearing). 166 Th is is an excellent example of how the colonial authorities endorsed and reinforced cultural hierarchies. 167 Montshiwa's evidence on the marriage rituals is described accurately in the reported case. However, the judgement does not include Montshiwa's other evidence that "Bethell lived with her as man and wife until his death. Th e day he was killed he left her in the house. Up to the day of his death he conformed to all the native customs of acknowledging her as his wife". 168 Th e suggestion of commitment and homely domesticity is reminiscent of an English marriage.
Th e court's decision to focus on what was diff erent, rather than on what was similar, is an example of how cases like Bethell defi ned and ordered diff erence in a way that undermined the legitimacy of Rolong law and custom and shaped the hegemony of the colonial power. 169 Th e Bethell ruling enabled infl uential scholars, such as Dicey, to develop their theory that the customs of "non-civilised peoples" would not be recognised as law in the context of private international law.
7
Impact on the status and sovereignty of indigenous rulers Th e imposition of British colonial power was an uneven and gradual process. At the time of the Bethell case, the legal status of independent, never-conquered chiefs, such as Montshiwa, remained unsettled. However, the Bethell case foreshadowed and contributed to some of the devices that would eventually consolidate imperial power. Montshiwa and the Rolong would eventually be incorporated into the Cape Colony, where the Prime Minister, Cecil John Rhodes, took the steps necessary to ensure the proletarianisation of the Rolong for the purposes of his mining enterprises. 170 Other chiefs would remain nominally sovereign within their polities, notably Chief Mosheshwe of the Basotho 171 and King Khama of the Ngwato. 172 Th e Bethell case foreshadowed some of the dynamics of so-called "quasisovereign" polities within the colonial order. Nominally independent chiefs could 166 Davenport & Saunders 2000 : 198. 172 Parsons 1998 make law that would be applicable to their "own people". 173 However, the law administered by the independent chiefs would not bind outsiders, such as Bethell. 174 Bethell had demonstrated that he recognised the authority of Chief Montshiwa: he asked the chief 's permission to marry and then performed the rituals prescribed by the chief. Despite this, the chief 's law did not really bind Bethell -Bethell remained unmarried in the eyes of an English court. As the British colonial power clarifi ed the global structure of the various laws of the Empire, this case illustrates the emergence of a system of legal pluralism in terms of which some systems of law were insulated from others, and in terms of which some systems of law were superior to others in a hierarchical structure that placed the law of coloniser at its apex. 175 8
Bethell's legacy Dicey' s Confl ict of Laws retained the distinction between the laws of the "civilised" versus the laws of the "non-civilised" until publication of the sixth edition in 1949, 176 whereaft er the distinction became politically unsustainable in the context of private international law 177 (although the reference to "civilised states" persists in the context of public international law). 178 However, Bethell's popularisation of the Hyde defi nition of marriage as "the voluntary union for life of one man and one woman, to the exclusion of all others" 179 continues to cast a shadow on contemporary jurisprudence. Th e wording is still used as an established legal defi nition of marriage. 180 We should bear in mind that the defi nition was deliberately intended to exclude potentially polygamous unions from the defi nition of marriage. In Bethell's case, the defi nition was employed to secure the honour of a prominent English family, and to establish fi rm boundaries between the coloniser and the colonised.
In recent years, the defi nition has been quoted in order to exclude same-sex marriages. Th us it is used in a novel context, but with the same deliberate exclusionary intentions. 181 It is worth remembering that the ultimate source of the defi nition is Christian canon law. Both Hyde and Bethell refer specifi cally to a "Christian marriage". Th e defi nition has no secular source in either common law or civil law, and we should 
